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Board of Zoning Appeals Public Hearing 
July 17, 2018 —7:00 P.M 
 

 
CASE NUMBER:    V-18-005   

PROPERTY LOCATION:              6350 Hospital Parkway Johns Creek, GA 30022 

     1st District, 1st Section, Land Lot 14 

CURRENT ZONING: MIX (Mix Used District)  

PARCEL SIZE:   6.738 Acres 

PROPERTY OWNERS:   EJC6, LLC 

STAFF RECOMMENDATION:     DENIAL 

 

 

REQUEST  

 
The Applicant, EJC6, LLC, is appealing the Director of Community Development’s interpretation of an 
existing zoning ordinance condition which limits the number of residential units to 75 multi-family units for 
the property located at 6350 Hospital Way because the Applicant contends that there is no zoning condition 
placed on this property limiting the number of residential units.  
 
BACKGROUND 

 
The Director of Community Development received a letter dated April 26, 2018 from the law firm of 
Thompson, O’Brien, Kemp & Nasuti, P.C. which represents EJC6, LLC, the property owner of 6350 Hospital 
Way (See attached interpretation request letter from the law firm of Thompson, O’Brien, Kemp & Nasuti, P.C.).   
Mr. Aaron M. Kappler, Esq. from the above mentioned law firm requested a formal interpretation by the City’s 
Community Development Director as to the zoning classification and applicable conditions paced on 6350 
Hospital Way. The request for the Director’s interpretation stemmed from a Land Disturbance Permit (LDP) 
application submitted by EJC6, LLC in March 2018 to the City’s Community Development Department which 
was not processed because staff determined that there was a zoning condition placed on the property by the 
Fulton County Board of Commissioners in 2002 restricting the number of residential units to seventy-five (75) 
multi-family units. The Applicant, EJC6, LLC was proposing a mixed use development consisting of 250 multi-
family units with 1800 square feet of restaurant space and 3000 square feet of office space with a single five-
story building in their LDP application.  It was interpreted by Community Development Director Sharon Ebert 
after reviewing the Fulton County Board of Commissioners 2002 meeting minute discussion of the land use 
petition case that the zoning condition limiting the number of units to 75 multi-family units was in fact in placed 
on this property. (See attached Community Development Director’s Interpretation Letter dated May 11, 2018.)  
 
The process to appeal an interpretation by the Community Development Director is to request a review of said 
interpretation by the City’s Board of Zoning Appeals.  
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APPLICABLE CODE REQUIREMENTS 

 
The relevant sections of the City’s Zoning Ordinance with respect to this case are cited below.  
 
ARTICLE XXVI INTERPRETATION, CONFLICT AND ENFORCEMENT  
 
The Director of the Community Development Department shall interpret the provisions to this Ordinance, and 
may utilize opinions of the City Attorney and others in arriving at interpretations. Appeals from an 
interpretation of the Director of the Community Development Department shall be in accordance with the 
provisions of Article XXII.  
 

ARTICLE XXII APPEALS 
Section 22. 2.2. Board of Zoning Appeals (BZA) 
The Board of Zoning Appeals (BZA) shall have the following powers and duties under the provisions of this 
Zoning Ordinance:  

C. To hear and decide appeals when it is alleged that there is an error in any order, requirement, 
decision, or determination made by any City of Johns Creek official in the enforcement of this Zoning 
Ordinance. 

 
Section 22. 2.3. Director of the Department of Community Development.  
The Director of the Department of Community Development shall have the following jurisdiction, power and 
duties under the provisions of this Zoning Ordinance:  

E. To interpret the provisions of the Zoning Ordinance related to the following:  
1. Inconsistent, vague or obscure language;  
2. Provisions which are in conflict or are confusing; and  
3. Conflicting or redundant procedural requirements.  

 
Section 22. 13.11. Board of Zoning Appeals Decision on Secondary Variances/Interpretations.   
The Board of Zoning Appeals may take the following actions pursuant to a secondary variance and/or an 
interpretation appeal:  

A. Affirm an order, requirement, or decision, wholly or partly;  
B. Reverse an order, requirement, or decision, wholly or partly; or  
C. Clarify. Present an interpretation of the text in the form of a statement of clarification. Such 
statement shall not contain substitute language, but shall rely upon language and definitions 
contained in the City of Johns Creek Zoning Ordinance, The Latest Illustrated Book of Development 
Definitions and definitions contained in Merriam-Webster Collegiate Dictionary, tenth edition or 
later edition.  

 
22.13.14. Time Limitation on Appeals to Superior Court.  
The decision of the Board of Zoning Appeals is a final decision; therefore, any appeal of such a decision shall 
be pursued by application for writ of certiorari filed with the Superior Court of Fulton County within 30 days 
of the date of the decision. The applicant's petition, application for writ of certiorari, the writ of certiorari and 
any other initials filings with the Superior Court shall be served upon the named defendants/respondents in 
accordance with O.C.G.A. Section 9-11-4.  
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Upon filing such an appeal, the Clerk of Superior Court shall give immediate notice thereof to the 
Director of the Community Development Department, and within 30 days from the date of such notice, the 
Director of Community Development shall cause to be filed with the Clerk of Superior Court a certified copy 
of the proceedings and the decision of the Board of Zoning Appeals.  

Appeals of decisions (Secondary Variances/Interpretation) of the Director of the Community 
Development Department, or the Director of Public Works shall be brought within 30 days from the date of 
the decision.  

 
ANALYSIS  
 
As was laid out in the Community Development Director’s interpretation letter dated May 11, 2018, 6350 
Hospital Way at the time that it was rezoned in 2002 was part of a larger tract of land known as “Tract A”, a 
38.63 acre parcel of land owned by Technology Park Atlanta (TPA) with an address of 11555 Medlock Bridge 
Road. Tract A, along with Tract B, comprised a parcel totaling 42. 4 acres and was rezoned MIX (Mixed Use) 
Conditional (case # 2001Z-0133 NFC) with a Use Permit (case # 2001U-007) and a Concurrent Variance (case 
2001CV 0240 NFC, variances #1 and #4) by the Fulton County Board of Commissioners on March 6, 2002.  
The land use petition was approved by the Fulton County Board of Commissioners with a vote of 6-0.   
 
On July 15, 2002, Fulton County Environmental and Community Development Director Steven R. Cover 
placed on an August 7, 2002 Consent Agenda a Clarification of Zoning Condition 1 for Petitions 2001Z-0133 
NFC, 2001U-0045 NFC & 2001VC0240 NFC - Medlock Bridge Road wherein he requested that Zoning 
Condition 1: items 1.a and 1.b be revised to clarify the use restrictions of the subject property with a Condition 
1.e added:  
 

“To allow a maximum of 75 multi-family units above the commercial space” which “staff inadvertently 
omitted the multi-family component from the Recommended Conditions.”  
(Fulton County Memo dated July 15, 2002 enclosed). 

 
The request by Fulton County Environmental and Community Development Director Steven R. Cover to 
correct the emission of the number of residential units to be permitted was done by adding zoning condition 1.e 
to allow a maximum of 75 multi-family units above commercial.  Director Covers’ correction is backed up by 
the Fulton County Board of Commissioners’ meeting minutes from March 6, 2002, which indicated that the 
TPA’s attorney, Pete Hendricks, had stated in his remarks: 
 

“In order to develop upon the property a combination of 5,025 square feet of commercial and office 
uses, 120 room hotel and a total of 75 residential units.  That breaks out to a residential density of 1.77 
units to the acre and an office and commercial density of 14,150 square feet to the acre”.  

 
The statement above is an acknowledgement by the TPA’s attorney that the request for MIX zoning was to 
include a limit on the property of 75 multi-family residential units. There was no discussion by the Fulton 
County Board of Commissioners or the Applicant to remove such a requirement in the meeting minutes from 
March 6, 2002. 
 
The minutes of the meeting show proof that a restriction of units was sought by and was part of the 
applicant’s land use petition. An error made by the Fulton County Environmental and Community 
Development staff by not properly transcribing the minutes into a zoning resolution does not negate the 
provisions of the meeting and the approval by the Board of Commissioners. As a course of business clerical 
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errors are made and from time to time corrected.  Placing the correction on a Consent Agenda, even if the 
Consent Agenda correction for this land use petition was not noticed in accordance with the provisions of the 
Zoning Ordinance does not negate the properly publicly noticed land use petition meeting held on March 6, 
2002 wherein the case was heard, discussed and approved 6-0 by the Fulton County Board of 
Commissioners.      
 
It should also be noted that at the time this land use petition case was heard and approved by the Fulton County 
Board of Commissioners in 2002, Fulton County’s Zoning Ordinance for MIX (Mixed Use Zoning District) 
classification required a residential component as part of the definition of mixed use:   
 

“The MIX District mandates a residential component of single family dwellings, duplexes, townhouses, 
multi-family dwellings or any combination thereof along with at least two of the following: retail, 
service commercial, office or institutional uses.”  (Zoning Resolution of Fulton County as amended 
Article VIII Section 8.2 Mix Mixed Use District).  

 
Without the inclusion of a residential component the MIX Zoning District would be invalid. 
 
The subject property was approved for a MIX use development and was to be developed as part of the 
existing Johns Creek Village shopping center. As part of the rezoning on March 6, 2002 (2001Z-0133), 
seventy-five multi-family units were approved to be constructed above retail uses. (While the retail and 
office components of this land use petition have since been developed the 120-room hotel and 75 multi-
family units have not been developed.) 
 
Finally the Applicant, EJC6, LLC applied to the City of Johns Creek in 2013 for a rezoning of 6350 Hospital 
Way to allow a mixed use building containing 250 multi-family units above office and retail uses. Part of the 
Applicant’s Letter of Intent was an acknowledgement that “the Property has entitled development rights 
consisting of 323,000 square feet of retail/services/commercial/office, a 120 room hotel or 75,000 square feet 
whichever is less and 75 units of multi-family above commercial space” (underlining added by writer). 
 
RECOMMENDATION  
 
Staff recommends that the interpretation made by Community Development Director Sharon Ebert in her 
letter dated May 11, 2018 was a correct interpretation based on the Fulton County Board of Commissioners’ 
minutes of the meeting held on March 6, 2002 that clearly indicated a restriction of 75 multi-family units.  
 

ATTACHMENTS 

 

 Community Development Director’s Interpretaion Letter Dated May 11, 2018 
 Letter dated April 26, 2018 from the law firm of Thompson, O’Brien, Kemp & Nasuti, P.C. 

Requesting a Community Development Director’s Interpretation with attachments 
 Zoning Ordinance for land use petition #2001Z-0133 NFC with a Use Permit (case # 2001U-007) and 

a Concurrent Variance (case 2001CV 0240 NFC, variances #1 and #4)  
 Fulton County Board of Commissioners Meeting Minutes March 6, 2002 
 Fulton County Memo by Environmental and Community Development Director Steven R. Cover 

dated July 15, 2002  
 City of Johns Creek Staff Report and land use petition for RZ-13-013 and concurrent variance VC-

13-013-1 


