
 

AGENDA REPORT 
 
To: Planning Commission 
From: Ben Song, Community Development Director 
Agenda: December 3, 2019 Planning Commission Meeting 
Item: Zoning Ordinance Text Amendment (A-19-003) to Comply with State and City Zoning 

Procedure Regulations 
 

Item Summary 
A review of State and City zoning procedure regulations against the City’s reinitiation requirement for 
previously denied land use petitions has revealed two direct conflict points. Staff is recommending a Zoning 
Ordinance Text Amendment (A-19-003) to delete the reinitiation requirement and extend the waiting period 
for land use petitions that are denied or withdrawn by Council. 
 
Background 
Section 28.2. of the City’s Zoning Ordinance currently requires a 12-month waiting period for property owners 
to reinitiate a land use petition on property with a previous denial. The reinitiation process requires the owner 
to demonstrate that the proposed land use petition is significantly different from the previous denial to the 
satisfaction of the Mayor and City Council before reinitiation of a previously denied land use petition is 
considered. A significant difference, as outlined in the Zoning Ordinance, could include, but is not limited to 
a change in zoning district, use, density, height, buffers or other methods of screening, or other items which 
were discussed at a public hearing. In other words, the property owner requires a “pre-approval” from the 
Mayor and City Council prior to reinitiating a land use petition. 
  
At the Work Session on October 7, 2019, staff presented on this item and was directed by the Mayor and 
Council to provide additional recommendations for refiling language. At the Work Session on October 21, 
2019, the Council was presented with several variations in language related to the waiting period. A 
consensus was quickly reached to consider an 18-month waiting period for land use petitions that are denied 
or withdrawn with prejudice. However, a clear consensus was not reached for consideration of applying a 
six-month waiting period for petitions withdrawn without prejudice, as consideration was given to the impact 
it may have on Johns Creek landowners.   
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Analysis 
Staff reviewed State and City zoning procedure regulations against the City’s reinitiation requirements for 
properties with previously denied land use petitions, and found two direct conflict points: 
 
Conflict Point 1: Noncompliance with State Minimum Zoning Procedure Requirement 

The State requires local government to follow the minimum zoning procedures outlined in Chapter 66, 
Title 36 of the Official Code of Georgia Annotated (O.C.G.A.) (Attachment 1) in making zoning decisions. 
O.C.G.A. § 36-66-4 “Noticing and Hearings” requires public noticing in a newspaper and sign posting 
on the property prior to the hearing, in order to ensure adequate citizen engagement. However, there is 
no public noticing or sign posting for the reinitiation of a previously denied land use petition; therefore, 
the City currently does not comply with the State’s minimum zoning procedure requirement.  

 
Conflict Point 2: Lack of Required Zoning Impact Analysis 

In order to issue a zoning decision, Section 28.4. of the City’s Zoning Ordinance requires a zoning impact 
analysis which considers suitability with adjacent properties, current economic uses, impact on public 
facilities, compatibility with the Comprehensive Plan, and environmental impact. However, the only 
criterion for reinitiating of a previously denied land use petition is the presence of a “significant” 
difference.  
 
The Council’s interpretation of a “significant” difference, even when supporting grounds are provided 
(such as changes in zoning districts, use, density, height, etc.), could be judicially deemed arbitrary and 
capricious. Circumstances may also change over time to make a previously denied case valid without 
any material changes. For instance, a land use petition may be denied due to incompatibility with the 
previous Comprehensive Plan, where a new Comprehensive Plan might in fact support the same use. 
In this case, denying the reinitiation solely for lack of a “significant difference” could potentially lead to 
legal complications. 

 
In the past five years, only two property owners have requested the reinitiation of a previously denied land 
use petition.  
 
Staff Recommendation 
From the discussion of the October 21, 2019 Work Session, the Mayor and Council settled on the language 
provided below. While staff supports the recommendation of an 18-month waiting period applied to petitions 
that are denied or withdrawn with prejudice, staff does not believe a six-month waiting period for withdrawal 
without prejudice is necessary as this action could place an undue burden on Johns Creek landowners and 
since the Mayor and Council has the authority to make final decisions to deny a petition even with an 
applicant’s requests to withdraw a case. However, staff would note the Council felt there was a compelling 
need, from the standpoint of resident fatigue, to consider a 6-month waiting period for petitions that may be 
withdrawn without prejudice.  
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Section 28.2. - Land Use Petitions. 
Land use petitions may be initiated by the property owner or the Mayor and City Council on forms 
available from the Department. 
 
No land use petition affecting the same or any portion of property that was denied or deemed 
withdrawn with prejudice by the Mayor and City Council shall be accepted for filing within 18 months 
of the decision date. For land use petitions previously deemed withdrawn without prejudice by the 
Mayor and City Council, a waiting period of 6 months shall apply. 
 
No final action shall be taken on a rezoning affecting the same parcel more often than once every 12 
months when the petition is initiated by the property owner. 
 
At any time, the Mayor and City Council may initiate a land use petition on property which was 
previously rezoned. However, a six-month waiting period from the date of final Mayor and City 
Council action is required when a rezoning and/or use permit request was previously denied. 
 
If a petition was previously denied, the owner must demonstrate that the proposed land use petition 
is significantly different from the previous denial to the satisfaction of the Mayor and City Council 
before it can be considered for a reinitiation. A significant difference includes, but is not limited to a 
change in zoning district, use, density, height, buffers or other methods of screening, or other items 
which were discussed at a public hearing. 
 
Appeals to Superior Court. Any appeal of, or other legal challenge to, a Mayor and City Council's 
final decision regarding a land use or use permit petition shall be pursued by petition for writ of 
certiorari filed with the Superior Court of Fulton County within 30 days of the date of the Mayor and 
City Council's decision. The applicant's petition and all other initial filings with the Superior Court 
shall be served upon the named defendants/respondents in accordance with O.C.G.A. § 9-11-4. 
 
Upon filing such appeal, the Clerk of Superior Court shall give immediate notice thereof to the 
Director, and within 30 days from the date of such notice, the Director shall cause to be filed with the 
Clerk of Superior Court a certified copy of the proceedings before the Mayor and City Council and 
the decision of the Mayor and City Council. 

 
Attachments: 

1. State of Georgia’s Zoning Procedures Law (O.C.G.A. Title 36 Chapter 66)  
2. Research – Refiling Restrictions on Denied Land Use Petitions in nearby jurisdictions 



 

O.C.G.A. TITLE 36 Chapter 66 
 
§ 36-66-1. Short title 

This chapter shall be known and may be cited as "The Zoning Procedures Law." 
 
§ 36-66-2. Legislative purpose; local government zoning powers 

a) While recognizing and confirming the authority of local governments to exercise zoning 
power within their respective territorial boundaries, it is the intention of this chapter to 
establish as state policy minimum procedures governing the exercise of that power. The 
purpose of these minimum procedures is to assure that due process is afforded to the 
general public when local governments regulate the uses of property through the exercise 
of the zoning power. Nothing in this chapter shall be construed to invalidate any zoning 
decision made by a local government prior to January 1, 1986, or to require a local 
government to exercise its zoning power. 
 

b) Consistent with the minimum procedures required by this chapter, local governments may: 
(1) Provide by ordinance or resolution for such administrative officers, bodies, or agencies 

as may be expedient for the efficient exercise of their zoning powers; and 
(2) Provide by ordinance or resolution for procedures and requirements in addition to or 

supplemental to those required by this chapter. 
 
§ 36-66-3. Definitions 

As used in this chapter, the term: 
(1) "Local government" means any county or municipality which exercises zoning power 

within its territorial boundaries. 
 

(2) "Territorial boundaries" means, in the case of counties, the unincorporated areas thereof 
and any area defined in paragraph (5.1) of Code Section 36-70-2, and, in the case of 
municipalities, the area lying within the corporate limits thereof except any area defined in 
paragraph (5.1) of Code Section 36-70-2. 

 
(3) "Zoning" means the power of local governments to provide within their respective 

territorial boundaries for the zoning or districting of property for various uses and the 
prohibition of other or different uses within such zones or districts and for the regulation 
of development and the improvement of real estate within such zones or districts in 
accordance with the uses of property for which such zones or districts were established. 

 
(4) "Zoning decision" means final legislative action by a local government which results in: 

(A) The adoption of a zoning ordinance; 



 

   

 

(B) The adoption of an amendment to a zoning ordinance which changes the text of the 
zoning ordinance; 

(C) The adoption of an amendment to a zoning ordinance which rezones property from one 
zoning classification to another; 

(D) The adoption of an amendment to a zoning ordinance by a municipal local government 
which zones property to be annexed into the municipality; or 

(E) The grant of a permit relating to a special use of property. 
 

(5) "Zoning ordinance" means an ordinance or resolution of a local government establishing 
procedures and zones or districts within its respective territorial boundaries which regulate 
the uses and development standards of property within such zones or districts. The term 
also includes the zoning map adopted in conjunction with a zoning ordinance which shows 
the zones and districts and zoning classifications of property therein. 

 
§ 36-66-4. Hearings on proposed zoning decisions; notice of hearing; nongovernmental 
initiated actions; reconsideration of defeated actions; procedure on zoning for property 
annexed into municipality 

a) A local government taking action resulting in a zoning decision shall provide for a hearing 
on the proposed action. At least 15 but not more than 45 days prior to the date of the 
hearing, the local government shall cause to be published within a newspaper of general 
circulation within the territorial boundaries of the local government a notice of the hearing. 
The notice shall state the time, place, and purpose of the hearing. 
 

b) If a zoning decision of a local government is for the rezoning of property and the rezoning 
is initiated by a party other than the local government, then: 
(1) The notice, in addition to the requirements of subsection (a) of this Code section, shall 

include the location of the property, the present zoning classification of the property, 
and the proposed zoning classification of the property; and 

(2) A sign containing information required by local ordinance or resolution shall be placed 
in a conspicuous location on the property not less than 15 days prior to the date of the 
hearing. 
 

c) If the zoning decision of a local government is for the rezoning of property and the 
amendment to the zoning ordinance to accomplish the rezoning is defeated by the local 
government, then the same property may not again be considered for rezoning until the 
expiration of at least six months immediately following the defeat of the rezoning by the 
local government. 
 

d) If the zoning is for property to be annexed into a municipality, then: 



 

   

 

(1) Such municipal local government shall complete the procedures required by this 
chapter for such zoning, except for the final vote of the municipal governing authority, 
prior to adoption of the annexation ordinance or resolution or the effective date of any 
local Act but no sooner than the date the notice of the proposed annexation is provided 
to the governing authority of the county as required under Code Section 36-36-6; 

(2) The hearing required by subsection (a) of this Code section shall be conducted prior to 
the annexation of the subject property into the municipality; 

(3) In addition to the other notice requirements of this Code section, the municipality shall 
cause to be published within a newspaper of general circulation within the territorial 
boundaries of the county wherein the property to be annexed is located a notice of the 
hearing as required under the provisions of subsection (a) or (b), as applicable, of this 
Code section and shall place a sign on the property when required by subsection (b) of 
this Code section; and 

(4) The zoning classification approved by the municipality following the hearing required 
by this Code section shall become effective on the later of: 
(A) The date the zoning is approved by the municipality; 
(B) The date that the annexation becomes effective pursuant to Code Section 36-36-2; 

or 
(C) Where a county has interposed an objection pursuant to Code Section 36-36-11, the 

date provided for in paragraph (8) of subsection (c) of said Code section. 
 

e) A qualified municipality into which property has been annexed may provide, by the 
adoption of a zoning ordinance, that all annexed property shall be zoned by the 
municipality, without further action, for the same use for which that property was zoned 
immediately prior to such annexation. A qualified county which includes property which 
has been deannexed by a municipality may provide, by the adoption of a zoning ordinance, 
that all deannexed property shall be zoned by the county, without further action, for the 
same use for which that property was zoned immediately prior to such deannexation. A 
municipality shall be a qualified municipality only if the municipality and the county in 
which is located the property annexed into such municipality have a common zoning 
ordinance with respect to zoning classifications. A county shall be a qualified county only 
if that county and the municipality in which was located the property deannexed have a 
common zoning ordinance with respect to zoning classifications. A zoning ordinance 
authorized by this subsection shall be adopted in compliance with the other provisions of 
this chapter. The operation of such ordinance to zone property which is annexed or 
deannexed shall not require any further action by the adopting municipality, adopting 
county, or owner of the property annexed or deannexed. Property which is zoned pursuant 
to this subsection may have such zoning classification changed upon compliance with the 
other provisions of this chapter. 



 

   

 

 
f) When a proposed zoning decision relates to or will allow the location or relocation of a 

halfway house, drug rehabilitation center, or other facility for treatment of drug 
dependency, a public hearing shall be held on the proposed action. Such public hearing 
shall be held at least six months and not more than nine months prior to the date of final 
action on the zoning decision. The hearing required by this subsection shall be in addition 
to any hearing required under subsection (a) of this Code section. The local government 
shall give notice of such hearing by: 
(1) Posting notice on the affected premises in the manner prescribed by subsection (b) of 

this Code section; and 
(2) Publishing in a newspaper of general circulation within the territorial boundaries of the 

local government a notice of the hearing at least 15 days and not more than 45 days 
prior to the date of the hearing. 
 

Both the posted notice and the published notice shall include a prominent statement that the 
proposed zoning decision relates to or will allow the location or relocation of a halfway house, 
drug rehabilitation center, or other facility for treatment of drug dependency. The published notice 
shall be at least six column inches in size and shall not be located in the classified advertising 
section of the newspaper. 
 
§ 36-66-5. Adoption of hearing policies and procedures and standards for exercise of zoning 
power 

a) Local governments shall adopt policies and procedures which govern calling and 
conducting hearings required by Code Section 36-66-4, and printed copies of such policies 
and procedures shall be available for distribution to the general public. Such policies and 
procedures shall specify a minimum time period at hearings on proposed zoning decisions 
for presentation of data, evidence, and opinion by proponents of each zoning decision and 
an equal minimum time period for presentation by opponents of each proposed zoning 
decision, such minimum time period to be no less than ten minutes per side. 
 

b) In addition to policies and procedures required by subsection (a) of this Code section, each 
local government shall adopt standards governing the exercise of the zoning power, and 
such standards may include any factors which the local government finds relevant in 
balancing the interest in promoting the public health, safety, morality, or general welfare 
against the right to the unrestricted use of property. Such standards shall be printed and 
copies thereof shall be available for distribution to the general public. 

 
c) The policies and procedures required by subsection (a) of this Code section and the 

adoption of standards required by subsection (b) of this Code section may be included in 



 

   

 

and adopted as part of the zoning ordinance. Prior to the adoption of any zoning ordinance 
enacted on or after January 1, 1986, a local government shall conduct a public hearing on 
a proposed action which may be advertised and held concurrent with the hearing required 
by subsection (a) of Code Section 36-66-4 for the adoption of a zoning ordinance. The 
provisions of subsection (a) of Code Section 36-66-4 relating to notices of public hearings 
for the purposes of that subsection shall also apply to public hearings required by this 
subsection. 

 
§ 36-66-6. Investigations and recommendations of planning department regarding land near 
military installation 

a) In any local government which has established a planning department or other similar 
agency charged with the duty of reviewing zoning proposals, such planning department or 
other agency shall with respect to each proposed zoning decision involving land that is 
adjacent to or within 3,000 feet of any military base or military installation or within the 
3,000 foot Clear Zone and Accident Prevention Zones Numbers I and II as prescribed in 
the definition of an Air Installation Compatible Use Zone of a military airport investigate 
and make a recommendation with respect to each of the matters enumerated in subsection 
(b) of this Code section, in addition to any other duties with which the planning department 
or agency is charged by the local government. The planning department or other agency 
shall request from the commander of such military base, military installation, or military 
airport a written recommendation and supporting facts relating to the use of the land being 
considered in the proposed zoning decision at least 30 days prior to the hearing required 
by subsection (a) of Code Section 36-66-4. If the base commander does not submit a 
response to such request by the date of the public hearing, there shall be a presumption that 
the proposed zoning decision will not have any adverse effect relative to the matters 
specified in subsection (b) of this Code section. Any such information provided shall 
become a part of the public record. 
 

b)  The matters with which the planning department or agency shall be required to make such 
investigation and recommendation shall be: 
(1) Whether the zoning proposal will permit a use that is suitable in view of the use of 

adjacent or nearby property within 3,000 feet of a military base, military installation, 
or military airport; 

(2) Whether the zoning proposal will adversely affect the existing use or usability of nearby 
property within 3,000 feet of a military base, military installation, or military airport; 

(3) Whether the property to be affected by the zoning proposal has a reasonable economic 
use as currently zoned; 

(4) Whether the zoning proposal will result in a use which will or could cause a safety 
concern with respect to excessive or burdensome use of existing streets, transportation 



 

   

 

facilities, utilities, or schools due to the use of nearby property as a military base, 
military installation, or military airport; 

(5) If the local government has an adopted land use plan, whether the zoning proposal is 
in conformity with the policy and intent of the land use plan; and 

(6) Whether there are other existing or changing conditions affecting the use of the nearby 
property as a military base, military installation, or military airport which give 
supporting grounds for either approval or disapproval of the zoning proposal. 

 



Refiling Restrictions on Denied Land Use Petitions in nearby jurisdictions 
 
City of Alpharetta 
Section 4.2.1.C - An application for a zoning change affecting the same property shall not be 
considered by the City Council more often than once every 12 months; provided, however, that 
the City Council may approve a reduction in the waiting period to no less than six (6) months. 
 
City of Roswell 
Section 13.4.9.B. - No application for Legislative Review affecting the same or any portion of 
property that was denied by the City Council will be accepted for filing within 12 months of the 
date the application was denied. 
 
City of Sandy Springs 
Section 11.3.7.B. - No application for Legislative Review affecting the same or any portion of 
property that was denied by the City Council will be accepted for filing within 12 months of the 
date the application was denied. 
 
City of Milton 
Sec. 64-2059. - Land use petitions. 
Land use petitions may be initiated by the property owner or the mayor and city council on forms 
available from the community development department. 

(1) No final action shall be taken on a land use petition affecting the same parcel more often 
than once every 12 months when the petition is initiated by the property owner. 

(2) At any time, the mayor and city council may initiate a land use petition on property which 
was previously rezoned. However, a six-month waiting period from the date of final 
council action is required when a rezoning and use permit request was previously denied. 

(3) If a petition was previously denied, the owner must demonstrate that the proposed land 
use petition is significantly different from the previous denial to the satisfaction of the 
mayor and city council before it can be considered for a reinitiation. A significant 
difference includes, but is not limited to, a change in zoning district, use, density, height, 
buffers or other methods of screening, or other items which were discussed at a public 
hearing. 

 
City of Peachtree Corners 
Section 1707.1. - No application or reapplication for any zoning map amendment affecting the 
same land or any portion thereof shall be acted upon within 12 months from the date of last action 
by the City Council unless such 12-month period is waived by the City Council, and in no case 
may such an application or reapplication be reconsidered in less than six (6) months from the date 
of last action by the City Council. 

https://library.municode.com/
https://library.municode.com/


 
City of Brookhaven 
Section 27-1028 - An application for a zoning map amendment or an amendment to one or more 
conditions attached to previously approved zoning map amendments affecting all or a portion of 
the same property may not be submitted more than once every 24 months measured from the date 
of final action by the city council. The city council is authorized to waive or reduce this 24-month 
time interval by resolution, except that the time interval between the date of action to deny or the 
date that the application is withdrawn with prejudice and the date of filing of any subsequent 
amendment affecting the same property may not be less than six months. 
 
City of Suwanee 
Section 2104. - If an application for an amendment to the Official Zoning Map or Special Use 
Permit is denied by the City Council, an application or reapplication involving the same or part of 
the same property may not be considered for action by the City Council within 12 months from 
the date of last action by the City Council. The City Council may waive the 12-month time 
constraint, but in no case may an application or reapplication be considered in less than 6 months 
from the date of last action by the City Council. 
 
City of Duluth 
Section 1108. Refiling Restrictions after Denial of an Application.  

(a) If an application for approval of a map amendment or special use on a property is denied 
by the City Council, an application for the same or any other map amendment or special 
use on said property may not be accepted by the Planning and Development Department 
until the expiration of 12 months from the date of action by the City Council on the original 
application unless the City Council denied the original request without prejudice.  

(b)  The City Council may initiate a map amendment or special use approval on property for 
which an application was previously denied, once the six-month waiting period required 
by O.C.G.A. §36-66-4.c has lapsed.  

(c) The property owner may request a City Council Initiation, if he or she can demonstrate to 
the City Council that the proposed rezoning or special use is significantly different from 
the previously denied application. A significant difference includes, but is not limited to, a 
change in the requested zoning district, land use, density of development, buffer proposal, 
or other items which were discussed at public hearing and/or figured into the original denial 
of the rezoning or special use. 
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